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"REPRESENTATIVE 
GOVERNMENT" 

MEETING  OF 

THE  LAWYERS  CLUB 

Saturday,  January  13th,  1917 

1.-00P.M. 

Eugene  C.  Worden,  Esq.,  Presiding 


WILLIAM  ALLEN  BUTLER,  Esq.,  President  of  The  Lawyers 
Club: 

Dr.  David  Jayne  Hill,  Prof.  Henry  Jones  Ford,  Memmbs 
OF  The  Lawyers  Club  and  Ladies  : 

George  Washingtmi  gave  us  a  great  deal  of  valuable  advke 

in  regard  to  not  interfering  with  the  affairs  of  foreign  nations 

when  in  his  Farewell  Address  he  warned  us  against  "the  insidious 
wiles  of  foreign  influence"  and  that  history  and  experience  prove 
it  to  be  one  of  the  most  baneful  foes  of  Republican  government. 
It  is  reported  that  once  at  a  dinner  party  his  host  asked  him  why 
we  had  aped  the  Feudal  Instituticms  of  Great  Britain  to  the  ex- 
tent  of  having  a  select,  as  wdl  as  a  popular  House  in  our  Cqp- 
gress.  His  bostess  had  just  helped  him  to  a  cup  of  tea,  so  hot 
that  it  was  sending  forth  a  cloud  of  steam.  He  poured  part  of  his 
tea  into  his  saucer  and  let  it  stand  long  enough  to  cool  befoye 
drinldng. 

"This  cup,"  said  he,  "is  the  House  of  Representatives.  Its 

contents  represent  the  people  who  may  be  in  a  great  state  of  heat 
and  excitement.  This  saucer  is  the  Senate  in  which  I  hold  the 
scalding  liquid  till  its  heat  has  subsided  enough  to  make  it  safe 
to  drink."  Bismarck  must  have  heard  of  this  story  of  Wash- 
ington's because  he  remarked  on  one  occasion  that  the  House  of 
Rqiresentatives  was  like  a  June  bug  in  a  bottile. 

At  our  last  meeting  we  had  the  subject  of  "Nationalism" 
most  ably  presented.  Today  we  have  the  subject  of  "Repre- 
sentative Government,"  a  matter  in  which  every  thoug^tliil 
citizen  is  deeply  interested. 

The  object  of  "Representative  Government"  is  to  express 
the  will  of  the  people.  Sometimes  we  ask  the  question,  Do  our 
Representatives  rq>resent?  This  subject  is  replete  with  serious 
problems. 
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Mr.  Eugene  C.  Worden  is  the  chdrman  of  the  committee 
having  this  meeting  in  charge.   I  am  sure  we  all  congratuhte 

him  on  having  secured  two  gentlemen  so  pre-emmently  qualified 
to  address  us  on  this  subject  on  its  historical  as  well  as  on  its 
practiGal  side.  It  is  his  pnvilege  to  introduce  the  speakers. 


EUGENE  C  WORDEN,  Esq.  : 

Mr.  President,  Members  of  The  Lawyers  Club  and 
Guests  : 

Your  Committee  on  Meetings  and  Speakers  have  taken  their 
duties  rather  seriously.  We  have  chosen,  for  the  series  of  talks 
to  be  delivered  this  season,  serious  subjects.  We  had  "National- 
ism" last  month.  To-day  our  subject  is  "Representative  Govem- 
ment,"  to  be  followed  next  month  by,  "International  Relations  and 
Economic  Conditions  after  the  War."  We  feel  that  these  subjects 
arc  timely,  weighty  ones,  and  should  be  discussed  by  and  presented 
properly  for  the  Members  of  the  Lawyers  Club,  who  are  an  in- 
fluence in  the  community.  So  your  Committee  for  to-day  have 
given  their  duties  thoughtful  and  earnest  consideration,  and 
tried  to  get  men  who  were  qualified  by  study  and  exceptional 
opportunities  through  experience  and  observation,  to  deal  with 
this  subject  of  Representative  Government,  and  I  feel  we  are 
all  very  fortunate  in  having  secured  such  men  as  Dr.  David 
Jayne  Hill  and  Professor  Henry  Jones  Ford. 

In  asking  Professor  Ford  to  speak,  and  I  will  call  upon  him 
first,  I  might  say  that  he  has  had  many  years  of  experience 
•  as  a  practical  newspaper  man.  He  was  at  one  time  a  resident 
of  New  York,  where  he  was  an  editorial  writer  on  the  New 
York  Sun,  and  here  and  in  other  fields  he  has  had  great  op- 
portunity to  observe  the  practical  operation  of  politics  and  of 
our  Government,  and  he  now  occupies  the  chair  of  Professor 
of  Government  at  Princeton  University,  so  he  is  eminently 
qualified  to  talk  to  us  on  this  subject.  I  have  great  pleasure 
in  presoiting  to  ymx  ProfesscH*  Ford  of  Princeton. 


ADDRESS  OF  PROFESSOR  HENRY  JONES  FORD. 


I  feel  quite  sure  that  you  will  expect  of  me  an  attempt  to 
give  a  scientific  treatment  of  the  subject,  whatever  the  value  of 
that  may  be.  It  ought  to  be  something  more  than  a  statement 
of  my  own  likes  and  dislikes,  or  a  sermon  appealing  to  your 
better  nature,  and  it  ought  to  be  something  that  will  move  upon 
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a  logical  plane.  The  difficulty  about  that  is  that  at  present 
political  science  has  no  general  principles  which  command  uni- 
versal acceptance.  Sometimes  you  will  find  the  most  diverse 
conclusions  arrived  at  starting  from  the  same  set  of  premises. 
For  instance,  some  people  will  argue  that  all  government  ought 
to  be  abolished,  and  another  set  will  argue  that  the  government 
ought  to  do  everything,  and  they  will  both  tell  you  that  they 
start  from  the  same  set  of  naturalistic  premises  introduced  by 
Darwin  and  Spencer,  and  that  their  respective  contentions  have 
scientific  value.  Now,  when  such  divergent  conclusions  are 
reached  from  the  same  premises,  there  must  be  something 
wrong  somewhere.  It  is  really  a  mark  of  the  intellectual  con- 
fusion of  the  day.  Yet,  unless  I  have  some  sort  of  a  principle 
to  fix  what  I  have  to  say  upon  the  logical  plane,  I  shall  be  at  a 
disadvantage  in  endeavoring  to  present  this  matter  before  you 
as  I  desire.  But  it  so  happens  that  there  is  a  principle  which, 
while  it  may  be  disputed  in  some  quarters,  I  think  will  com- 
mand the  assent  of  this  audience  sufficiently  to  make  it  avail- 
able for  me,  and  upon  it  I  will  found  what  I  have  to  say.  It  is 
this :  In  every  kind  of  government,  power  must  exist  and  be 
trusted  somewhere.  If  yott  will  grant  that  pfopo^timi,  that  is 
all  I  shall  need  for  my  case. 

It  is  not  necessary,  of  course,  with  our  theme,  to  consider 
power  in  its  arbitrary  forms  where  it  authenticates  itself  merely 
by  its  presence  and  activity.  What  we  are  concerned  about  is 
power  as  a  public  trusteeship.  I  think  it  will  be  admitted  that 
the  essence  of  a  constitutional  government  is  that  it  watches 
over  the  exercise  of  this  trusteeship ;  that  it  provides  means  for 
holding  it  accountable  for  what  it  has  done,  and  for  enforcing 
its  responsibilities.  Here  at  once  comes  up  the  great  problem 
of  government,  a  problem  which  was  so  manifest  from  the  very 
time  Hat  the  idea  of  government  on  the  public  account  was  first 
developed,  that  it  has  been  formulated  m  the  weU  faiown  pro- 
verbial saying  which  has  come  down  to  us  from  ancient  times : 
"Quis  custodiet  custodes — Who  will  watch  the  watchmen?" 
This  states  the  great  problem  of  government.  How  are  you 
going  to  arrange  affairs  so  that  those  who  watch  over  the 
exercise  of  public  trusts  shall  themselves  be  subject  to  their 
responsibility  to  the  public  ?  ^  If  you  will  consider  historically 
the  answers  that  have  been  given  to  that  question  and  analyze 
the  sdlutions  offered  for  that  problem,  you  will  find  that  Aey 
fall  into  two  classes,  and  only  two.  One  class  is  what  might 
be  called  the  multiple  agency  system.  That  is  to  say,  by  making 
such  a  partition  and  such  a  separation  of  power,  distributed 
among  particular  agencies,  that  out  of  them  will  naturally  issue 
checks  and  limitations,  securing  you  against  the  abuse  of  power ; 
and  moreover,  that  the  people  shall  tiiemselves  retain  in  their 
own  hands  as  much  power  as  possible,  so  that  they  themselves 
can  appoint  to  office  or  remove  from  oiSice,  can  initiate  legisla- 
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tion  or  revoke  legislation.  That  is  one  way  of  dealing  with  the 
problemt.  It  admits  of  great  variation  in  detail,  in  accordance 
with  the  particular  agencies  chosen,  and  the  way  in  which  they 
are  grouped.  Exemplifications  of  this  type  of  government  are 
afforded  by  the  Greek  Gity-State,  the  Roman  Commonwealth, 
the  medieval  republics,  our  own  country  and  its.  inutators  in 
Central  and  South  America. 

There  is  another  answer  to  that  question,  "Quis  cnstodiet 
custodes?",  and  that  is  the  answer  given  by  representative  gov- 
ernment. It  says,  we  will  solve  that  problem  by  providing  a 
set  of  watchmen,  so  conditioned  that  they  they  will  have  abso- 
lutely nothing  to  do,  but  to  watch.  They  shall  be  so  surrounded 
by  constitutional  safeguards  in  their  position  that  they  cannot 
vote  themselves  office  and  appropriations ;  they  cannot  partici- 
pate in  official  patronage,  and  they  cannot  use  office  as  a  source 
or  means  of  personal  advantage,  so  that  they  will  have  to  repre- 
sent the  people,  and  they  will  act  in  furtherance  of  the  public 
welfare,  because  they  cannot  do  anything  else. 

What,  then,  are  the  characteristics  of  representative  gov- 
ernment ?  To  begin  with,  I  want  to  beg  of  you  not  to  identify 

representative  government  necessarily  with  the  British  Parlia- 
mentary system.  That,  of  course,  does  belong  to  representative 
government,  but  there  are  other  exemplifications  of  it  in  exist- 
ence which  do  not  have  the  parliamentary  system,  as  in  Switzer- 
land and  in  German  municipal  institutions.  The  executive 
power  may  be  developed  inside  of  the  Legislature  as  in  the 
parliamentary  system,  or  it  majr  be  developed  outside  as  in 
Switzerland,  and  in  German  municipal  institutions.  The  essen- 
tial character  of  representative  government  is  this:  That  the 
conditions  shall  be  such  that  the  representatives  shall  have  no 
personal  interest  in  appointments  to  office  or  appropriations; 
that  they  shall  not  have  any  personal  participation  in  these 
matters.  And  then  what  follows?  Why,  inasmuch  as  they 
cannot  get  such  things  for  themselves,  they  keep  a  very  sharp 
watch  over  those  who  do  have  the  power,  over  those  who  do 
make  appointments  to  office,  over  those  who  do  have  access  to 
the  public  treasury ;  and  that  is  the  whole  secret  of  representa- 
tive government.  The  mere  name  counts  for  nothing.  It  is 
simply  the  disinterested  function  that  counts.  There  is  another 
characteristic  which  is  a  necessary  incident  of  this  watchful- 
ness ;  that  is  to  say,  that  the  administration  of  the  government, 
no  matter  how  it  is  constituted,  shall  be  face  to  face  with  the 
representative  Assembly  at  its  sessions,  for  how  can  you 
watch  and  prevent  violations  of  official  duties,  unless  you  can 
see  and  hear  what  is  going  on?  That  is  an  absolute  condition 
of  effective  representative  government,  and  history  presents 
no  case  in  which  representative  government  has  reaiUy  existed 
without  this  contact. 

As  regards  the  origin  of  representative  government,  that  is 
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rather  a  long  story,  and  it  so  happens  that  I  have  been  making 
a  very  detailed  study  of  it,  and  I  am  rather  full  of  the  subject, 
so  1  have  to  watch  my  words  carefully  that  they  may  not  ntn 
away  with  me,  but  it  will  suffice  for  oar  present  purposes,  tt> 

representative  government 
is  denved  from  Anglo-Saxon  institutions,  is  wholly  fallacious. 

1  his  notion,  which  was  widely  extant  at  one  time  and  which 
has  been  diffused  through  our  popular  histories,  has  no  founda- 
t^^^'  scholarship  has  shown  that  the  phrase 

Anglo-Saxon  liberties"  is  a  complete  misnomer.  Nothing  could 
be  further  away  from  the  actual  facts.  What  actually  existed 
was  not  popular  liberty  but  gross  and  miserable  servitude 
under  the  violent  and  oppressive  rule  of  kings  and  thanes.  The 
most  ancient  point  to  which  you  can  trace  the  germs  of  repre- 
sei^tive  government  is  the  Norman  Conquest,  and  it  developed 
m  England,  not  because  of  any  special  endowment  of  character 
possessed  by  the  English  people  or  race  genius,  but  owing  to 
particular  circumstances.  When  William  the  Conqueror  got 
possession  of  England,  he  was  well  aware  of  the  difficulties  that 
had  been  experienced  on  the  Continent  because  particular  vas- 
sals had  great  blocks  of  territory  on  which  they  could  erect 
«)vereignty.  He  took  great  care  that  nothing  of  the  kind  should 
happen  in  the  country  which  he  had  conquered,  and  he  made 
a  wide  distribution  of  holdings,  so  that  nowhere  could  exist 
geographically  a  basis  upon  which  a  vassal  could  stand  Up 
against  the  Crown.  Hence,  in  order  to  curb  the  royal  prero^ 
tive,  the  Barons  had  to  pool  their  interests  and  act  tog)ether  ; 
hence,  Magna  Charta ;  hence,  it  was  that  Parliament  was  per- 
petuated, whereas  on  the  continent  all  the  feudal  diets  were 
swept  away;  hence,  the  admission  of  representatives  of  the 
people  into  Parliament;  hence,  the  development  of  tendencies 
that  finally  established  the  ascendency  of  the  House  of  Com- 
mons, and  gave  the  British  Government  its  present  democratic 
character. 

Now,  the  question  will  naturally  occur  to  you,  if  repre- 
sentative government  was  developed  by  the  accidents  of  Eng- 
lish political  history,  how  was  it  that  we  failed  to  get  it  when, 
historically,  we  are  an  off-shoot  of  the  English  constitutional 
system  ?  I  think  the  explanation  is  this :  That  instead  of  being 
a  primitive  or  an  ancient  thing,  representative  government  is 
a  very  modem  institution  of  government.  It  depends  for  its 
success  upoii  jurisdictional  advances,  and  the  spread  of  popular 
intelligence,  so  that  the  type  was  not  really  completed  until  the 
19th  Century.  And  at  the  time  that  our  government  was 
formed,  its  principles  w«re  not  distinctly  perceived  by  poli- 
ticians in  general. 

It  is  perfectly  clear  from  the  Federalist,  that  the  leading 
statesmen  who  formed  our  National  Constitution  were  well 
aware  of  the  essentials  of  representative  government,  but  they 
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had  to  deal  with  conditions  as  they  found  them  to  be.  It  was 
not  as  though  they  could  do  what  they  wanted  to  do.  They 
^ply  did  what  they  could.  II  the  scheme  of  government  had 
been  adopted  according  to  their  original  design,  we  should  have 
had  a  form  of  government  very  much  like  that  which  SwiUer- 
land  has  since  adopted.  Bnt  they  had  to  make  changes  and 
comprises  to  conciliate  the  small  states,  and  those  <:han|)es  had 
a  great  effect  upon  our  constitutional  development.  The  par- 
ticular compromise  which  had  the  deepest  effect  upon  the  char- 
acter of  the  government  was  that  which  formed  the  Senate  mto 
an  executive  cptincil,  and  provided  that  all  appointments  to 
office  should  be  made  with  and  by  the  advice  and  consent  of  the 
Senate.  Now,  that  is  peculiar  to  this  country.  It  does  not  exist 
in  any  other  countries.  Isn't  it  clear  that  the  practic^  effect  of 
it  is  to  interest  the  representative  body  in  profusion  mstead  of 
in  economy?  If  the  representative  Assembly  did  not  have  any 
say  with  regard  to  appointments  to  office,  would  not  their  atti- 
tude be  very  different  from  what  it  is  since  they  do  have  that 
participation?  If  they  were  shut  out  from  personal  participa- 
5on,  you  may  be  sure  that  they  would  watch  closely  to  see 
that  the  administration  should  not  abuse  the  appointing  power. 

Another  circumstance  which  had  a  very  deep  effect  upon 
our  political  development,  is  one  which  is  not  in  the  Constitution 
at  all ;  it  was  a  development  which  was  unexpected.  When 
the  Constitution  was  framed,  it  was  assumed  that  the  Executive 
Departments  would  have  access  to  the  Congress,  and  have  an 
intimacy  with  its  proceedings,  just  as  had  been  the  case  with 
the  Continental  Congress.    The  Executive  Departments,  as 
originaUy  conceived,  were  almost  transcripts  of  the  Executive 
Departments  under  the  Articles  of  Confederation.  If  you  will 
make  the  comparison,  you  will  see  that  the  Act  creating  the 
Treasury  Department,  was  drawn  not  merely  upon  the  hues, 
but  in  almost  the  exact  language  of  the  Act  creating  the  Super- 
intendent of  Finance,  the  position  occupied  under  the  Articles 
of  Confederation  at  a  most  critical  period  by  Robert  Moms, 
the  financier  of  the  Revolution.  It  was  expected  that  whoever 
would  hold  the  position  of  Secretary  of  the  Treasury,  would 
have  the  same  direct  and  familiar  access  that  Robert  Morris 
had  had  to  the  Continental  Congress,  but  in  the  struggle  over 
the  adoption  of  the  Constitution  jealousies  were  aroused  and 
antagonisms  were  excited  that  were  reflected  m  Congress,  and 
at  the  first  session  these  produced  a  determination  to  exclude 
the  heads  of  the  departments  from  the  House  of  Representa- 
tives   That  was  a  most  fateful  decision.    From  it  dates  the 
decline  of  the  House  of  Representatives  as  an  organ  of  con- 
trol over  the  Government  in  behalf  of  the  people. 

To  note  all  the  consequences  due  to  American  di- 
vergence from  representative  government  is  impossible,  since 
Il^Sect  eveif  part  of  the  political  and  social  structure, 
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and  are  constantly  extending.  I  shall  note  only  four  initial 
effects,  two  of  them  mainly  concerned  with  the  character 
of  public  service,  and  two  of  them  mainly  concerned  with 
the  character  of  public  men. 

The  first  point  I  want  to  make  is  that  representatives 
haying  no  power  to  vote  to  their  own  use  offices  and  appro- 
priations, are  naturally  watchful  to  see  that  those  who  do 
make  appointments  and  appropriations,  shall  not  be  excessive 
in  their  demands.  What  is  known  in  this  country  as  "the 
legislative  budget" — that  is  to  say,  the  appropriation  by  the 
Legislature  of  a  sum  for  its  own  purposes  to  be  disbursed 
by  its  own  officers-^  unknown  to  duly  amstituted  repre- 
sentative government.  Practically  it  is  unknown  outside  of 
the  United  States.  The  members  of  the  British  Parliament 
have  no  power  to  appoint  a  clerk  or  a  page  in  their  own 
service.  It  is  an  administrative  function  to  supply  such  serv- 
ice as  is  really  needed.  Now,  here  is  the  way  it  works  out  in 
actual  practice.  In  1907,  the  net  charge  upon  the  public 
treasury  for  the  British  Parliament  was  $1,330,000.00  against 
$13788,886.00  for  Congress,  although  Pariiament  has  1285 
members  in  its  two  houses  while  Congress  then  had  483.  The 
British  total  includes  everything.  The  American  total  omits 
large  expenses  thrown  on  executive  departments  of  which 
there  is  no  definite  account.  For  instance,  the  cost  of  Con- 
gressional seed  supplies  is  put  on  the  agricultural  depart- 
ment and  the  cost  of  Congressional  mail  matter  is  put  on  tbit 
Post  Office  Department. 

Another  circumstance  is  lucidity  and  comprehensiveness 
of  public  accounts.  The  administration,  being  present  at  the 
sessions  of  the  representative  body  and  exposed  to  its  com- 
ment and  criticism,  avoids  trouble  by  making  budget  state- 
ments so  exact  and  complete  that  they  speak  for  themselves. 
The  effect  is  a  statistical  completeness  that  one  may  look  for 
in  vain  in  American  public  documents. 

I  suppose  it  is  a  rather  difficult  thing  for  most  of  you  to  lay 
hands  upon  British  budget  statements.  It  so  happens  that 
down  there  in  Barbados,  there  is  a  relic  of  the  17th  Century 
charter  colonies.  It  is  the  only  one  of  the  West  Indian  Islands, 
that  has  its  own  autonomous  government.  It  is  a  self-govern- 
ing commonwealth,  making  its  laws  through  a  representative 
assembly.  These  are  subject  to  some  disadvantages  that  we 
should  think  very  serious.  For  one,  it  is  in  the  tropics.  As 
you  know,  people  have  a  notion  that  you  cannot  successfully 
maintain  representative  government  in  a  tropical  country. 
Another  thing  is  that  n^^  voters  are  in  a  majcMr^  in  evny 
precinct  on  that  island,  save  one.  But  yet,  under  the  repre- 
sentative system,  and  under  the  application  of  the  British 
budget  rule  which  disables  a  member  of  a  representative  as- 
sembly from  proposing  appropriations  or  having  anything  to 


do  with  appointments  to  office  save  in  the  way  of  criticism, 
the  practical  results  are  such  that  I  do  not  know  of  any  public 
document  in  this  country  that  can  match  in  lucidity  and  com- 
prehensiveness, the  Barbados  Blue  Book  that  is  annually  laid 
before  the  representative  assembly.  You  may  be  your  own 
judge  upon  that  point,  because  all  you  have  to  do  is  to  go  to 
the  New  York  Public  Library  and  ask  for  that  book.  It  is  on 
file  there.  There  you  will  see  how  representative  government, 
acting  with  material  which  is  not  generally  considered  su- 
perior in  quality,  brings  about  lucidity  and  comprehensiveness 
in  accounts. 

Another  point  is  that  representative  government,  when 
it  is  the  real  thing,  and  is  not  merely  a  spurious  imitation, 
protects  the  personal  independence  of  representatives.  With 
t|3,  you  all  know  what  happens  when  a  man  has  the  misfortune 
to  be  elected  to  such  an  office  as  member  of  the  City  Council^ 
or  member  of  the  State  Legislature,  or  a  Representative  in 
Congress.  It  means  that  job  hunters  simply  camp  on  his 
trail,  and  follow  him  indoors  and  outdoors,  day  and  night. 
He  will  have  no  peace  in  his  life.  If  you  go  into  the  lobby  of 
any  State  House  about  the  time  when  the  Legislature  is  or- 
ganizing, you  will  note  how  difficult  it  is  to  go  through  the 
^ob  of  office  seekers.  They  all  know  that  the  members  will 
get  their  share  of  the  appointments  to  be  made  for  the  Legis- 
lative body.  They  know  that  such  jobs  as  those  of  clerks, 
pages,  doormen  and  charwomen,  etc.,  will  be  handed  out,  and 
every  member  will  have  followers  who  are  desperately  bent 
on  getting  their  bit.  Under  the  representative  system,  repre- 
sentatives are  absolutely  protected  from  that  sort  of  thing. 
There  is  nothing  doing  in  that  line.  The  Representative  has 
no  offices  to  give  out  and  no  appropriations  to  propose.  When 
that  result  is  not  secured  by  the  budget  system,  as  in  England, 
the  law  takes  great  pains  to  protect  members.  For  instance, 
if  you  examine  the  German  municipal  code,  you  will  find  that 
while  the  law  permits  a  municipal  council  to  create  unpaid 
offices  in  its  own  service,  as  soon  as  a  salary  or  an  emolument 
is  attached  to  an  office,  the  law  provides  that  it  is  to  be  filled 
hy  executive  appointment.  Isn't  it  clear  that  the  members 
are  not  going  to  create  needless  offices  for  the  Executive  to 
fill  of  its  own  motion,  and  isn't  it  also  clear  that  with  that  fact 
known  men  of  high  character  and  principle  are  the  more 
willing  to  engage  in  German  municipal  service?  They  are 
not  going  to  be  pestered  and  worried  to  death  by  job  hunters. 
In  the  Berlin  City  Council,  at  one  time,  was  a  professor  of 
international  reputation,  of  great  ability  but  who  was  r^^ther 
irascible  and  testy.  I  suppose  that  under  the  American  sys- 
fm,  he  would  have  blown  up  at  once.  He  would  never  have 
sat  for  a  day  in  the  Council,  if  he  could  have  been  annoyed 
9fJ  1?^       ^!?*^tep  and  "pprk"  l^rabbers.  A  repre. 
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sentative  system  extends  protection  to  a  man  like  him.  When 
there  is  nothing  doing  in  the  way  of  jobs,  people  are  not  going 
to  waste  their  time  in  pestering  those  who  are  absolutely  unable 
to  act  as  an  employment  agent.  The  quality  of  power  is 
always  determined  by  the  conditions  under  which  it  acts.  Rep- 
resentative government  so  conditions  the  activities  of  mem- 
bers that  they  cannot  be  converted  into  employment  agents, 
"pork"  grabbers  and  seed  distributors,  and  they  are  able  to 
give  their  time  to  public  affairs. 

Here  is  another  consequence,  and  that  is  the  last  one  I 
will  mention.  They  are  really  innumerable.  It  is  the  freedom 
of  delibration. 

The  fact  that  representatives  are  disabled  from  introduc- 
ing measures  proposing  any  appropriations  or  creating  any 
salaried  office  of  itself  shuts  out  most  of  the  bills  congesting 
American  legislative  calendars.  Add  to  this  that  the  condi- 
tions make  either  explanation  or  criticism  of  measures  the 
most  advantageous  way  of  obtaining  personal  distinction  and 
the  natural  tendency  of  members  is  to  put  upon  the  adminis- 
tration the  work  of  preparing  and  presenting  public  bills.  This 
tendency  has  attained  its  most  extensive  development  in 
Switzerland  where  it  has  become  the  practice  of  members  to 
refrain  from  presenting  bills  but  to  leave  all  bill  draughting 
to  the  administration,  and  it  has  become  the  practice  of  the 
administration  to  publish  the  text  of  measures  it  intends  to 
submit.  Should  the  administration  fail  to  present  a  measure 
which  members  may  desire  the  ordinary  expedient  is  to  offer 
a  resolution  calling  on  the  administration  to  prepare  that 
measure.  Although  the  Swiss  Congress  amends  measures 
freely,  in  that  matter  too  it  makes  use  of  the  administration 
which  retains  charge  of  the  bill  and  shapes  its  language  in 
accord  with  the  instructions  voted.  It  is  obvious  that  the 
system  precludes  "jokers/* 

The  members  of  the  Swiss  administration  have  an  abso* 
lute  right  to  appear  before  the  Congress  and  explain  their 
measures.  Those  other  matters  all  appear  to  have  grown  up 
through  usage  as  a  result  of  this  condition,  and  as  things  now 
stand,  few  bills  are  introduced  by  members  of  the  Swiss  Con- 
gress. They  meet  in  session  several  times  a  year.  The  ad- 
vance publication  of  administration  measures  enables  public 
opinion  to  mature  in  regard  to  them.  By  the  time  a  measure 
is  actually  brought  into  Congress,  it  has  already  gone  through 
a  period  of  incubation,  during  which  the  best  thought  and 
experience  of  the  country  have  been  brought  to  boir  upon  it, 
and  the  consequence  is  that  when  the  Congress  meets  the 
members  get  right  down  to  business.  Why,  the  sessions  of  the 
Swiss  Congress  sometimes  only  last  three  or  four  weeks.  Natur- 
ally, they  can  meet  more  often,  and  they  hold  at  least  two 
sessions  a  year,  and  generally  three.  Swiss  legislative  bodies 


have  ample  time  to  consider  all  legislation  proposed,  and 
there  is  no  complaint  concerning'  hasty  or  ill-considered  legis- 
lation, or  any  lack  of  definiteness  in  the  measures  passed. 
The  whole  process  has  been  brought  into  the  light,  so  that 
there  cannot  be  any  fear  of  any  measure  not  receiving  the 
attention  due  it. 

The  devastating  flood  of  legislation  in  this  country  has  re- 
ceived so  much  attention  from  bar  associations  that  I  thought 
some  comparative  statistics  might  interest  you.  During  the 
session  of  the  British  Parliament  extending  from  November 
11,  1914,  to  January  27, 1916 — a  period  of  over  fourteen  months 
— 182  bills  of  all  descriptions  were  introduced  in  the  House  oi 
Comjnons  and  49  came  over  from  the  House  of  Lords,  a  total 
of  231,  most  of  them  government  measures.  The  first  session 
of  the  present  Congress, — that  is  the  64th  Congress,  whose 
second  session  is  now  under  way, — began  December  6,  1915, 
and  ended  September  8,  1916,  a  period  of  two  days  over  nine 
months.  You  see,  there  are  nine  months  as  against  fourteen. 
In  that  time,  17,798  bills  were  introduced  in  the  House  and 
7,020  in  the  Senate,  a  total  of  24,818  bills  and  there  were  in 
addition  477  joint  resolutions  and  86  concurrent  resolutions. 

These  concurrent  resolutions  they  have  in  Congress,  have 
always  interested  me.  The  Constitution  of  the  United  States 
says  that  any  order,  resolution  or  vote  to  which  the  concur- 
rent action  of  both  Houses  shall  be  necessary,  shall  be  pre- 
sented to  the  President  of  the  United  States,  and  shall  be 
subject  to  his  veto,  but  these  gentlemen,  our  representatives, 
have  invented  a  resolution  which  they  call  a  concurrent  reso- 
lution, and  which  they  say  does  not  have  to  be  submitted  to 
the  President,  and  does  not  have  to  be  exposed  to  his  veto, 
and  a  great  deal  of  action  bearing  directly  upon  expenditures 
in  the  relation  of  the  two  Houses  may  he  accomplished  by 
these  concurrent  resoluti<ms. 

The  average  number  of  bills  that  are  presented  in  a 
Canadian  Legislature  is  about  15Q.  I  think  that  they  rarely 
run  as  high  as  that;  the  number  is  rather  irregular— they 
may  be  only  40  or  50.  In  an  American  Legislature,  they  run 
from  about  1,200  to  1,500  in  a  small  state,  and  from  4,000  to 
5,000  in  a  large  state.  It  is  difficult  to  get  statistics  of  our 
American  Legislative  bodies,  but  I  do  not  think  I  have  over- 
stated the  case.  The  bearing  of  such  conditions  on  the  ability 
of  members  to  take  deliberate  action  and  to  keep  to  the  regu- 
lar cMrder,  is  manifest. 

It  has  been  calculated  that  it  would  take  Congress  over  sixty 
years  to  go  through  the  legislative  calendars  of  one  session,  taking 
the  bills  in  regular  order.  Hence  the  growth  of  special  privilege 
and  occlusive  opportunity  in  the  management  of  legislation. 
Hence  ^e  multiplication  of  offices  and  the  distribution  of  "pork" 
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to  ke^  members  tractate  and  obedient  to  the  exigencies  of  the 
system. 

We  are  now  experimenting  with  the  multiple  agency  system, 
and  the  thing  works  in  a  vicious  circle.  New  agencies  are  created 
because  of  d^trust  of  existing  agencies  of  government,  and  as  you 
multiply  agencies  you  increase  the  cost  of  government,  and  this 
reacts  on  the  character  of  legislative  bodies,  and  makes  the  people 
more  distrustful  of  them  tmn  ever.  When  yon  consider  that 
money  does  not  grow  out  of  the  ground  Mke  weeds,  nor  does  it 
drop  from  the  heavens  like  manna,  isn't  it  clear,  then,  that  the 
more  agencies  you  have,  the  more  elections  you  hold,  the  greater 
is  going  to  be  the  cost  of  government  ?  That  is  a  perfectly  simple 
economic  proposition.  We  have  created  a  situation  which  is  like 
that  caused  by  hydrostatic  pressure.  If  you  put  great  pressure  on 
water,  you  can  drive  it  right  trough  the  pores  of  steel.  When 
you  put  such  pressure  on  your  politiod  system,  as  results  from  the 
great  burden  of  expense  attending  your  primary  dections.  Mid 
your  conventions,  and  your  multiplication  of  agencies  in  Ae  poUti- 
cal  field,  the  result  is  not  at  all  doubtful.  It  will  be  felt  in  every 
board,  every  commission,  every  agency  of  power,  debasing  their 
character  and  impairing  their  efficiency. 

In  closuig,  let  me  say  that  the  true  cause  of  the  public  discon- 
tent is  that  we  do  not  have  representative  government  in  this 
country,  and  those  discontents  will  not  be  removed  until  we  do  get 
represaitative  government 


EUGENE  C.  WORDEN,  Esq.  : 

We  are  very  grateful,  I  am  sure,  to  Professor  Ford,  for  his 
very  admirable  address  on  this  subject.  He  has  not  made  us 
American  people  unduly  happy,  I  think,  nor  optimistic  over  the 
present  situation  and  state  of  affairs,  but  I  believe  facts  are  facts, 
and  must  be  faced.  Maybe  Doctor  Hill  can  dwer  us  up  a  little  bit, 
although  I  do  not  know  whether  he  can. 

Doctor  Hill  has  favored  us  greatly  by  coming  up  here  to 
address  us  today.  I  shall  say  just  a  few  words  in  introducmg 
him  to  you.  He  has  had  a  very  extensive  experience  in  the 
study  of  the  very  subject  we  are  discussing  today,  and  has  had 
an  excellent  opportunity  both  as  a  student  and  as  an  official, 
to  observe  the  various  forms  of  government  tfm)ughoiit  tiie 
world. 

The  experience  he  has  had  as  Assistant  Secretary  of  State  of 
the  United  States,  and  likewise  as  Minister  to  Switzerland,  and 
Minister  to  The  Netherlands,  and  later,  as  American  Ambassador 
to  G«rmany  has  given  him  a  very  great  opportunity  to  study 
forms  of  government  both  in  this  country  and  abroad.  He  is  also 
an  extensive  writer  on  the  subject  of  government. 

Many  of  us  are  familiar  with  one  of  his  recent  books :  "The 
People's  Govemmei^" 
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In  introducing  Doctor  Hill  I  really  do  not  know  whether  to 
say  he  is  Doctor  David  Jayne  Hill  of  Rochester,  where  he  has  been 
a  University  President,  of  Washington,  where  he  has  been  an  of- 
ficial and  lived  for  years,  or  Europe,  I  do  not  know  but  what, 
perhaps,  I  had  better  say.  Doctor  David  Jayne  Hill  of  the  world, 
— citizen  of  the  world. 

I  present  to  you  Doctor  Hill. 


ADDRESS  OF  DR.  DAVID  JAYNE  HILL. 


Mr.  Chairman^  Members  of  the  Lawyers  Club,  and 
GtTESTS :  I  have,  Mr.  Chainnan,  no  local  habitatimi. 

I  have  been  greatly  interested  in  the  discussion  of  this  subject 
of  representative  government,  by  Professor  Ford.  He  has  spoken 
of  the  confusion  of  thought  in  our  country  upon  this  subject.  He 
might  also  have  spoken  of  the  absence  of  it 

It  is  a  ]oK^s  time  since  the  American  people  have  indulged  in 
the  habit  of  thinking  institutionally.  We  are  accustomed  to  think- 
ing under  the  control  of  our  own  personal  desires  and  interests. 

In  speaking  on  this  subject  of  representative  government  to- 
day, while  I  should  like  to  say  a  number  of  things  that  have  been 
suggested  by  Professor  Ford's  discussion,  my  point  of  view  is 
somewhat  diflFerent,  and  I  am  very  glad  that  I  chose  a  somewhat 
different  field ;  but  in  ^>eaking  of  over4^fislation  as  he  has,  and  of 
the  cost  of  it,  he  has  opened  a  vast  subject,  which  does  not  come 
within  my  present  purview,  but  upon  which  I  have  at  least  one 
remark  to  make. 

Fine  as  it  is  for  the  good  people  of  this  country  to  nominate 
their  elective  officers,  the  duplication  of  elections,  first  in  a  primary 
znd  then  in  an  electoral  campaign,  practically  excludes  from  high 
elective  office  in  the  State  and  in  the  Nation,  anybody  who  has  not 
a  large  fortune,  or  who  can  command  large  fortunes,  to  meet  llie 
e3q>enses  of  a  primary  and  electoral  campaign. 

I  am  in  hearty  accord  with  the  points  of  criticism  that  Profes- 
sor Ford  has  made  upon  the  basis  of  practical  organization,  and 
the  great  cost  in  time  and  money,  and  results  of  our  representative 
ffjrstem.  Notwithstanding  that,  I  have  a  great  admiration  for  the 
American  system.  1  think  it  is  a  fine  thing  that  the  lawyers  of 
this  Qub  are  disposed  at  this  time,  to  discuss  this  subject.  You 
certainly  are  interested  in  what  the  future  of  law  in  this  country 
is  to  be.  In  inviting  me  to  participate  in  the  discussion,  I  have 
been  rather  surprised  that  I  should  receive  this  honor,  not  being  a 
member  of  the  Bar,  but  I  suppose  I  have  been  asked  to  come  here 
largely  because  I  have  somewhat  closely  studied  government  in 
some  other  countries,  and  perhaps  most  of  all,  b^use  I  hav^ 
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returned  to  my  own  country  with  a  great  admiration  for  it,  for  its 
lustory,  and  for  its  principles,  in  spite  of  its  d^ects. 

In  these  times  when  what  little  thought  there  is  is  of  such  a 
radical  nature,  and  of  such  a  highly  speculative  character,  it  is  a 
great  thing  to  come  back  to  our  remotest  past.  It  is  a  fortunate 
tiling,  perhaps,  that  we  approach  this  discussion  at  a  time  when  we 
are  not  engaged  in  an  dectoral  campaign,  and  I  fed  v«y  free  per- 
sonally, to  say  some  things  now  that  I  should  not  have  fdt  so  free 
to  say  two  months  ago. 

There  are  prejudices  that  block  the  way  to  truth, — but  now, 
at  this  moment,  we  are  free  from  any  obstacles  of  that  kind,  and 
we  can  discuss  this  subject  fredy,  good-humoredly,  2nd  in  a  thor- 
oughly non-partisan  sense.  In  what  I  have  to  say  to  you  in  the 
few  moments  during  which  I  shall  detain  you,  I  shall  divide  the 
time  between  some  observations  regarding  other  countries,  and  a 
short  discussion  of  our  own  constitutional  system. 

Some  importance  should  be  attached,  I  think,  to  the  fact  that 
wherever  in  tiie  world  absolute  government,  in  the  form  of  des- 
potism, has  been  abolished,  it  has  been  through  the  influence  of 
representative  government  in  some  form,  good  or  bad,  perfect  or 
imperfect.  There  is  now,  at  this  time,  no  country  in  the  world 
which  claims  to  have  a  constitution,  which  does  not  claim  to  have 
some  kind  of  a  representative  government.  Most  of  the  criticisms 
that  have  been  passed  upon  it  are  based  upon  its  failure  to  produce 
the  results  that  were  expected  of  it,  but  whenever  they  are  exam- 
ined in  detail,  in  each  case,  I  think  it  can  be  found  to  have  failed 
either,  first,  because  of  the  absence  of  some  corrective  device  to. 
give  stability  to  pc^ular  representative  government,  as  in  the  case 
of  France,  or  in  its  being  treated  as  a  practical  inoperative  syston, 
a  sort  of  concession  to  public  opinion  as  in  Germany,  or  in  its 
being  considered  as  a  sort  of  automatic  mechanism  which  can  start 
itself  and  stop  itself  at  the  right  time  without  much  human  super- 
vision, as  in  the  United  States. 

In  France,  for  example,  it  controls  the  whole  government 
with  such  completeness,  and  so  promptiy  expresses  the  mobile 
state  of  public  opinion — ^and  in  normal  times,  when  the  Gallic 
nature  is  not  under  the  stress  apd  strain  of  a  great  public  calamity 
as  at  the  present  time,  Fr«ich  sentiment  is  very  mobile — that  a 
few  votes  in  tiie  Senate  and  Chamber  of  Deputies  may  ccmipletely 
change  the  whole  government  several  times  in  tiie  same  month. 

The  President  being  practically  without  power  and  the  min- 
istry depending  upon  tiie  support  of  the  Assembly,  there  is,  repeat- 
^y  for  short  periods,  no  government  at  all  in  France,  and  were 
it  tiot  for  the  t^iacity  of  routine  traditions  in  the  administrative 
offices,  and  the  sound  practical  judgment  of  the  French  judges,  the 
Republic,  which  properly  speaking,  has  no  constitution  but  rests 
upon  a  few  organic  laws,  would  be  plunged  into  the  utmost  con- 
fusion. But  it  may  be  said  that  with  all  this  mobility  of  feeling  in 
Fr^q^,  ^hich  4cts  $Q  suddenly  and  destroys  the  government  so 

^ 


quickly,  there  is  in  the  GalHc  mind,  a  logical  quality,  a  devotion  to 
great  ideas  represented  in  the  courts  of  France,  that  give  it  a  great 
steadying  quality. 

Now,  in  the  German  Empire,  the  exactly  opposite  condition 
prevails.  There  every  good  and  perfect  gift  is  believed  to  come 
down  from  above.  The  Reidistag,  thot«fa  diected  by  universal 
snffra^ne  and  secn^  ballot,  is  in  effect,  Uttte  nmre  dian  a  debating 

society  with  very  strict  rules  of  debate,  with  power  to  obstruct 
new  l^^slation,  but  oblig^ed  to  submit  all  its  own  proposes 
to  tHe  3un<lesra1:,  at  xio«-«lectrvie  body  represeiAtgiig  time  sovereigrns, 
'b^efoce  it  oan.  act  upon  tHem.  This  is  just  what  Bismarclc,  -wbo 
Iva-ted  parliamentary  gfovemment,  interne! ed  it  to  t>e,  and  as  I*ro— 
-fessoT-  F*or-d  has  reminded  us  at  the  tatbSe,,  be  OOMtigMtjneid.  £fc  & 
■watering  pot  of  plnmses  the  Pteichstag;. 


•witlT. 


in  ^Netherlands,    that    -wonderful    litl^lc;  xaciosmaLFCrhjr* 

freely 


-v£Lnons     strictly    K-ej>ul>lic^*i-  n    traditioxms,  the 

-their  yep» r-^L a4-jr>fea*;S-%rca  hy  pra<=tm«=ailly  -unm-versal  giafFygt^^e,  hut, 
_  <3.on4=  so  hy  si-  unique^  a.nd  as  it  seems  to  me-,  an  eadcrellerat 
j>*-ovision,  they  »T-e  j>rc>hibite<l  fx-om  inflvtencing:  theix-  deliherations 
and  decisions.  They  cannot  influence  the  del  iherations  of  "their 
IE*a.rlia.nnent    in     E».n>-    degrree  hat  ever.        The    m.ennhex-s    of    the  t;-wo 

CZThannhers  are  reqnired  I  >y  the  C  "on^stitxit  ion  "to  vote  'w  itliont  in.— 
str-nctions  f ronrj  or  conference  "with  those  "who  elect  "fcheT-r"* , "  which 
escctudes  absolutely  the  intrusion  of  speciaX  interests  oiT  every  l<cSxmdC^ 
^LKkd  re«:fcd«^^rs  ixxxpossmtstle  -ftbic-  uisxfttmtvation  Icno-wKK  akt.  "Wafc«»h-i«»gt:o»m  ^-Si 
1«>l>hy,**  the  i>rivil<&gr«sa.  <>*■  "w1»i<=h  a*  i>rwtas»«s«mt  mxu-r  ■KW**«5<a.  *a» 

'^rd  only  l>y  those  -who   are  sui>i>osed  to  control   a  cacswssiderahle 
of    vote  s  - 

I  B-m    £a.ddition,    t  I         t  <.->•!    legfislator   is    re<^»:aired    to    take   a  solemn 

~  a.nd.  tl-B.a.t 


resentative  government;  but,  in  fac^  representative  l^^slatMO^ 
though  affected  slightly,  is  not  affected  profotmdly  by  flK  direct 
system* 

In  this  Confederation  of  22  cantons,  many  of  them  with  a 
very  small  population,  the  most  ancio&t  Ic^^islative  oistoms  are 
those  of  the  local  Lamdesgemeimde,  or  Folk-meet,  where  as  in  a 
town  meeting  the  male  population  was  wont  to  meet,  and  m  tne 
smaller  cantons  like  Apenzell  still  does  meet,  en  masse,  to  transact 
ptablic  business,  pass  local  laws,  and  elect  administrative  officers  for 
flw  c^WMtmwmity.     The  present  government  of  the  Confederation, 

restiner  noon  the  Constitution  of  1S74  in  which  nxany  of  the  ideas 

were  taken  from  the  Constitution  of  the  XJnitcd  Stat^— includes 
the  Federal  Assembly,  a  law-making:  l>o<iy  ;  the  Feder^  Com»c«l,  ^ 
directive  and  eaceco-ti-ve  hody   of   seven   memhers  ;   and  a  ^«o«r»* 

-ters- 

ISTcvvv-.    in   the    Urmited    States,   an    imi>ression  beer*  oreated 

t^lmat  -tbe  Swiss  CTonf  ^deration  is  ^over-xae<i  in  tlaer  main  t>y  direct 
aetiion  of  tbe  oeople  tVirons**  tbe  initiative  and  ref  erendum.  and 
«:tma.t  it  is  tliis  system  tbat  i>re:vails  in  tWe  government  of  Swxteer- 
l^r«<l  H^et  me  say,  t>y  way  of  diversion,  tViat  -wliile  I  -was  rJt. » n » st er 
^licrre,  a  distin^Tjislied  _i^meriean  eitiseen.  Is/lr.  "William  Jenmn^s 
Bryan,  app^eared  -witb  a  request:  tb^fc  l*e  mmmM^M-a.^  t»«=  r»r-c-j»«=-nted^ fco 
:E*resident  of  tl^e  CTonf  ederation,  and  aftser  tV»a*:  pves^n^a^on  na<» 
1,a  ,1,1   K-nad«=r.  stmS^  -fco  nse,   "I   axn  nxneb   interested   xn   tlie  initiative 

«Mr»«X.  tXie  xv«KKwm«XwuieM  £   I   want   to  able,    wlnen    I  faaoJc  to 

iC7»S*MBi<9.  StsiMEse***  to  nay  tliat  I  lia-V«=:  oonsult^ed.  -witfa.  tlie  o«&«=ers  ot  tne 
gjS'wajaMm.  <jO ^y'lgjr'majuuicsn't.  u.s>on  ttiaA  asnfaj^dt-** 

Tliere«ir>on ,   X   toolc   T^r.    Bryan  to   a  your*^   gentleman   wlio  -was 
familiar    -witV*    trl^e    s»_»l_>  j  «-*r:t: ,    and    in    al>oyit:    twenty    mmiites,    ne  dosed 


sst  «-"^  «L  >  f    <.l  i  I-  «r- 1_    j_?^<:>  -V  «r-  «-  «-»        «_!-  x  » t    _i  i  1 

~  '  a.    y «  *     vsi > ;^ It   is    so    t ^m.  w~ 

in    X-«-     «J.  «s  a 

tl:  1«           rrl  rat  ■r'w-B                               _  . 
  _          _  M  M  ■  ■  ■ac>V>y     w  Ba^a^BW^B.    ir><=»i»*:M.l;  ,   

-i  <  - 1  -I     <->»  «!  y-     1  -vv-<7M-«^         «-l «->!-»***"< *  .     w  t-«  «  1  <r~     1  *=*    -were  3  ■ 

^  •       « -» t     t  <:  >     -w  1  »  ;<.-!-»  *.Tm-«_-r 
i  X  »  «       «-■«-- i^t  iw»  *  «:>  »-»»:>« 
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Conquest,  perhaps,  but  I  will  not  go  back  as  far  as  that,  but  which 
English  practice  by  electoral  reforms  in  later  years  following 
AsMrican  example  waa  greatly  to  ui4>rove. 

2.  The  division  of  powers, — ^that  is,  a  distribution  of  public 
powers  established  by  law  in  such  a  manner  as  to  prevent  the 
absolute  control  of  government  by  any  one  of  its  agencies. 

3*  The  guarantee  of  personal  inimunities-*-the  rights  of  free  ^ 
^>eeGli;  freedom  of  tlw  press;  of  peaceat^  assembly;  of  petiticm 
for  redress  of  grievances;  of  bearing  arms;  of  security  of  per-^ 
sons,  houses,  papers  and  effects  against  unreasonable  search ;  of 

trial  by  jury ;  of  not  being  twice  put  in  jeopardy  of  life  or  limb 
for  the  same  offence;  of  refusing  to  bear  witness  against  oneself; 
of  not  being  deprived  of  life,  liberty  or  property,  without  due 
process  of  law :  and  many  other  guarantees  never  before  secured  in 
any  country  by  fundamental  law. 

Now,  tiiese  are  not  bMiowed  from  England  ;  England  had  no 
sudi  fundamental  law.  England  had  tiie  Great  Charter,  but  tiie 
Great  Charter  permitted  any  right  or  liberty  to  be  taken  away 

from  the  Englishman  by  the  judgment  of  his  peers,  but  the  Con- 
stitution of  the  United  States  lays  it  down  as  a  rock  bottom  prin- 
ciple that  these  liberties  and  others  may  not  be  taken  away  from 
the  American  citizen  by  the  judgment  of  his  peers.  They  are  his* 
Ttuy  are  his  f orever»  and  tlvey  cannot  be  taken  away. 

4.  Judicial  protection  of  the  constitutional  guarantees, — a 
unique  provision  never  before  provided  for  in  any  charter  of 
human  liberty — ^by  which  the  Government,  and  even  a  majority 
of  the  people,  or  their  representatives,  cannot  legally  render  valid 
the  invasion  of  those  immunities  by  any  subsequent  act  of  l^^sla- 
tion. 

Now,  by  this  combination  of  guarantees  and  the  provision  for 
tbeir  protection,  the  Cbnstitutiott  of  tlie  United  States  g^ives  to 
ri^Dresentative  government,  a  perfection  that  it  Had  never  before 
possessecl,  by  placingf  upon  the  people's  representatives  a  hody  of 
legfal  restraints  that  forbid  tHeir  disreg^ard  of  tHese  primary  rigfhts 
and  liberties,  to  secure  whicH  our  independence  as  a  nation  -was 
declared,   and  to  ma.int:ain  -whicln   the  Constitution  -was  adopted. 

Tt:  is  SL  fact  of  the  utmost  sig"nifica.nce  that  after  having"  t>een 
"j^^^f**  in  reverence  for  a  century  and  a  quarter,  and  l^aving^  broug-ht 
■t:l»e  nation  to  tire  position  of  unity,  j^o-wer  and  p>rosi>erity  it  has 
no'w  attained,  tl-ie  CZTonstitutioxi  should  Inave  "been  sut>jecrted  in  recsexKfc 
yeasrs  to  a  ses-ies  of  attadcs  direcrted  ag^rainst:  eacrti  of  tlxe  fouxr  crozmex*— 
s<>0(nes  of  O'uar   C^overavnen*:-       Xt:  is   a.  sad  corarnxnen^a-z-y  'US>on  -t:Sa.«t 

rrgn't'  B-inrihi-TiTTi  of  "tlse  <roun:t«~y  -ftSsaA  tSxms   att:a<rBc  so  St  seems  at  leais't:  -to 

o*xe  -vtrbo  faias  H-v-e<i  5n  c^-tlrBex-  ezouwtrries ,  a.n.d  def en  d«d  -tl^e  C^oxistitu — 
4:£oKK  5n  fovea^sr^TK   la.r:ids,   "to   comG  honrme  -to   see  old-it:   l-iarsds   laid  -u;f>ox-k 

it:  it   is   a.    sad    comm^r^-t^ry ,    X    say,   -fcl-ia*;    tliis    atta«rl<:,    often  oti'en.si've 

ir»     f  o:i-m,     £«.n<:l     al-way  s  uicie    in     s-tj«l3S-t:a--r-»c«,     slnoi_»l«i     l-»a"ve    "been  i>ex*— 

x^rKxttcd.    to   <=or»tir».t«e    £k.n.d    endux-e    n.o-w-    tbese    dozen    years,    for  i>»irely 


political  motives,  and  never  should  have  been  adequately  met  and 
resisted  by  the  miion  of  intelligent  citizens. 

For  representative  govenunenti  the  neob^^ists — ^who  would 
not  know  tiiemselves  tmder  tiiat  name,  perhaps — ^would  substitute 

direct  government  by  a  majority  of  the  people,  by  means  of  tiic 
initiative  and  referendum,  and  the  recall  of  public  officers,  par- 
ticularly judges.  For  the  division  of  powers  they  would  substitute 
the  concentration  of  power  in  the  hands  of  the  executive,  in  order 
that  through  his  urgency,  through  his  control  of  the  elective 
rquresentatives  of  the  people,  he  may  promptly  override  the  judg- 
ment of  these  representatives  freshly  chosen  by  the  people,  and 
oftmi  in  disapprobation  of  the  President's  course,  and  without 
discus^cm,  fcmomlate  into  laws  demands  pressed  home  upon  him 
by  private  or  class  interests,  with  the  cermnty  of  political  conse- 
quences ui  case  of  really  independent  acticm  on  his  part 

For  the  guarantees  of  personal  immunities  contained  in  the 
Constitution,  they  would  substitute  what  they  call  a  ^Gateway 
Amendmoit,"  opening  the  door  for  the  absolute  will  of  a  majority 
of  the  voters,  which  would  be  enq»wered  to  change  the  Consti- 
tution at  any  time,  to  insert  any  restrictions  upon  personal  liberty 
and  the  rights  of  great  states  that  have  been  reserved  to  them  by 
the  Constitution. 

Finally,  they  would  practically  abolish  the  Supreme  Court 
of  the  United  States  by  denying  its  authority  to  declare  uncon- 
stitutional any  law,  regardless  of  its  conflict  with  the  present 
constitutional  guarantees. 

To  many  minds,  it  is  incredible  that  any  of  these  things 
should  actual^  happen,  but  the  public,  generally,  is  not  aware 
of  the  forces  that  are  quietly  working  to  accomplish  these  ends. 
Society  after  Society  has  passed  and  published  resolutions  that 
any  judge  that  declares  any  act  of  any  legislsitive  body,  or  any 

act  of  direct  legislation  where  tHat  is  possiMe,  tO  l>e;  tancotXBtittt— 
tional,  should  be  recalled  from  the  bench. 

It  is  not  possible,  within  the  linaits  of  the  time  at  my  disposal, 
to  oonvey  a  conception  of  tbe  e^ctent,  the  violence,  and  tHe  per- 
sistence of  these  attacks  njjon  all  tbat  is  cbaracteristic  of  onr 
fundaunental  law,  or  to  i>oint  out  tbe  danglers  to  onr  i-e-pnl^lio,  if 
■tl:m«s«  a-ttacWs  should,  evei-  £>rove  effective  and  tran*^fox-m  ovir 
^rOveam.«meT»t  of^  Ija-wrs  into   a  gpovei-r»«-n«D*  off  imei^, 

3Ei[M-t:  I  Wave  no  x-i^ht  "to  si>ea-l<:  in  ^enei-alit;i<is.  AX'^Wa-t  I  am 
*;«~3ri««^r  to  convey  is  so  x-e-mote  from  many  niind^?,  tliat  it  -would  l>e 
«»«E«=«ssary  to  si^eaW  very  concretely,  in  order  to  y>ersnacie  tl^en^. 
I  -will,  tWeref  ore,  let  tlie  lionorary  !=■  resident  of  tl-ie  ISTational 
!E*«>pi«a.l£LX-  Oio vernment  X— est^r"^^»  an.  eactensi  ve  org^anization,  emt>rac— 
mK^BT*  X  bdieve,  sevesmJ.  bmxn«ds-c^  -Ci^ousancl  s-upportisnier  n:^ero1:>ex-s,  and 
-t^o     ^SKtmxt^rvA     'i::^9vc»     xicBmU±«>n     vo-tres,      fora3i««S.  ;^r-c»:n<:>te  tlr&e 

ByJ^ft^^J'^iiej,  3g«ggariB>w»*lm«mam  «r<e*eall   anct.  'CJtxe  "GawftMsnnrmy  j^MM-m^wmi^xm^smxt^' 

^     fiCMV  tK&CKMMSiljF.      m^te  ««M»«S«man.  3»OWMMRwSiiac:&  Sctn^Aacw  Owvsn 


of  OWlalioma,  Viaving^  deolared  in  a  moot  i iig^  of  t  It ti  League  recently 
J-ield  in.  "Wasl-iing;-1:on  tlnat  it  is  "  vinp>ai-alleleci  xn:ip>ucieT-ice  for  tl-ie 
Siaj>renne  Coiart;  of  tVie  "CJnited  States  to  declare  unconstitutional 
any  act  of  Congress,"  and  beings  reminded  that  lae  mig^ht  be  laeld 
in  con1:emf>t:   for  remark,   is   reported  to  have  sa.id  :    **t-et  tlieixa 

1:0  summon,  aind   I   will   start  a  ro-w  thi.a.t:  -will   sViake  tlxis 

cosxtismcnt:  to  its  very  f o^incla tions,* '  a.<l<lin^»  *'I>o  we  wa-nt  £^a,t:tlixis 
S^ums  sweeping-  t:fse  sla  eetat  o£  otai-  cities  P*' 

I  offei*  no  interpretation  of  these  remarks  and  I  refrain  from 
cosnxnent:  upon  them,  fuz^her  than  -to  sa.y  that  if  this  Society  \^ 
coKXtenmplating-  revolution  and  foresees  a  -use  for  gattlins*  ^wtamn,  it 
is  JMore  dang"erotis  even  than  I  have  supposed  it  to  t>e. 

On  January  8th,  the  same  tlonorable  g-entleman  introdu.ced 
into  the  Senate  of  the  "United  States  a  resolution  in  -wliich  it  is 
declared  that  "the  Constitution  of  the  United  States  gives  no 
anthority  to  any  judicial  officer  to  de^'lare  -unconstitutional  an  act 
-which  has  been  declared  constitutional  by  a  majority  of  ttfte  nsesn— 
hers  of  the  TUnited  States  Senate  and  IfXouse  of  Representati-ves 
and  by  the  IF*resident  of  the  XJnited  States  -who,  on  their  se-veral 
oaths,  have  declared  the  opinion  in  the  passage  of  such  act  tl-kat  it 
is  constitutional"  ;  that  is,  declared  it  constitutional  by  passing  it, 
and  he  demands  that  any  I^ederal  jud^e  -wrho  declares  any  act 
passed  by  the  Oons^^ss  of  the  XTxmited  States  to  be  uxsc<MEmstitutacMaal» 
be  declared  **to  be  gTJtilty  of  judicial  usurpation,**  and  to  Imave 
""vacated   his  ofKce." 

Cjentlemen,  you  may  not  attach  g^reat  innportance  to  this  voice 
from  Oklahoma,  but  I  assure  you  that  it  is  ixnportant*  tlmat  it  is 
very  important.  X  shall  not  a,t  this  tinxe  attempt  to  ofif«sr  any 
aa-sruKn«nt  upon,  this  sut>jec:t,  ^vlmi<=l»  in  comsnon  -vtritlm  oth«ra  o£ 
bi^^Smn-  authority »  X  have  discrusscd  «lse:^Mrherc  but  the  ^R.evc>Su— 
ticasxAvy  character  of  this  resolution.,  and  of  the  iK&tientxons  thaC  aare 
beSxxnd  it,  cannot  and  certainly  -will  noft  be  overlooked  by  tlmooe 
-wvlKOse  business  in  life  it  is  to  ^uard  the  8aum<rtity  of  the  lar^nrs. 

'X'lme  inxport  of  the  various  assg^nltJ*  upon  our  fundans«n«al  la-w 
und  the  disposition,  to  einasculate  or  abandon  it  is  evident  to  every 
XV ell— instructed  xnind.  Tbe  misfortune  is  that  there  is  amon^  our 
fello-w  citizens,  -w-l-10  in  the  end,  Icno-wins'ly  or  un-vvittin^ly ,  must 
decide  these  issues,  so  little  f  anniliaa-ity  vv-ith  these  questions,  -witla 
tl-sese  di^Kcu^lt  co^nstitu^tion^al  qu.es tic>r»s_  The  stmbj  ect  is  almost  negf— 
Ie<rtje«l  ixs.  «»mxK~  <:»>U^^^'es»  e:3c:<=^^>C  at  f^riraceton ,  of  <=o«s.rse-  axrad  almost 
entix-ely  -anilcnO'-^Ki'-n  nx  o-uv  sclkooXs.  an<l  a  ^enear^vKmon  is  sfro-wmns-  np 
-trtmat:  <3]oes   smot  Icn^o^fv  tbe:  CZTonstStwxtion    fx-on-s   an   ]EagyT>tian.  <Z>l>^li^Sc. 

IT-fc   is   s-B«=»-w«^   a.'bovs'C:  "tr^wo  years    sia:s<=e    the    !^>Tatio»'«al  ssoeia-tion.  for 

C!To»nstit»:atio«-»at    €3orv«m*-»r»er»t    -weis    or^faxT^ized    t>y    a  *^  <z>nr»f»^s».x^y  «>f 
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